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be no liability for injuries inflicted by does fairly arise, whether the old com- 

them unless negligence is shown, either mon-law rule should not in view of the 

as a presumption or by actual proof. foregoing considerations, be modified to 

Although, hitherto, few cases have accord with the above views. 
arisen upon the question, it is deserving Marshall D. Etvell. 

of consideration, when the question 



United States District Court, Southern District of Ohio. 
LOUISA 0. RUSK, Libellant, v. STEAMBOAT CHARLES MORGAN. 

The wife of a passenger brought an action in rem against the steamboat, to 
recover damages for the death of her husband, caused by the negligence of the 
officers of the vessel. 

Plea to the jurisdiction. Jurisdiction sustained. 

In admiralty. 

This was an action in rem, by the widow of Edwin Rusk, against 
the steamboat Charles Morgan, to recover damages for the death of 
her husband. The libel alleged that her husband was a passenger 
upon said boat, from New Orleans to Cincinnati, and that owing to 
the negligence and carelessness of the master and officers of the 
boat, in leaving the hatchways open at night, without light and 
guard, be fell through one of the hatchways into the hold of the 
vessel and was instantly killed. Prayer for damages. Claimant 
files a plea to the jurisdiction in the form of exceptions to the libel, 
on the ground, that in admiralty, as at common law, no action is 
maintainable for the wrongful death of another, either in personam 
or in rem. 

P. J. Donham, for exception. 

Henry Hooper, for libellant. 

The opinion was delivered by 

Swing, District Judge. — From an examination of the English 
authorities, it is very clear, that no right of action existed at com- 
mon law for the death of a human being. This doctrine is first 
announced in the case of Higgins v. Butcher, Yelv. 89, which 
was an action brought by the husband for the death of his wife. 
Then came the celebrated case of JBaker v. Bolton, 1 Camp. 493, 
which was also an action brought by the husband, to recover dam- 
ages for the death of his wife. These are all the cases we have 
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been able to find prior to the passage of Lord Campbell's Act in 
1846. But that this was the recognised doctrine is shown by the 
preamble of the act, which recites that " Whereas no action at law 
is now maintainable against a person, who, by his wrongful act, 
neglect or default, may have caused the death of another person, 
&c," and the act then proceeds by its provisions to give such 
right of action. This is further shown by the case of Grldholm v. 
Barker, Law Rep. 1 Ch. App. 226, in which Lord Justice Turner 
said : " Lord Campbell's Act first introduced into the law of this 
country a remedy in case of injuries attended with the loss of life. 
The law up to the time of the passing of this act stood thus, that 
in case of death resulting from an injury, the remedy for the injury 
died with the person." The same doctrine is maintained in Osham 
v. G-illet, 8 Bxch. 88, and in Bac. Abr. "Master and Servant," 
0. ; Blake v. Midland Railway Co., 18 Q. B. 93. In fact we 
have not been able to find a single reported case in which a contrary 
doctrine has been held. The English courts and law writers may 
not have founded this doctrine upon such principles, as may now 
appear sound to us ; but, nevertheless, it cannot be disputed that 
such was the doctrine of the common law. 

In the United States this principle is not so well settled, and yet 
the weight of authority is to the same effect, as will be seen by 
reference to the following cases : Carey v. Berkshire Railroad Co., 
and Skinner v. Housatonio Railroad Corp. Co., 1 Cush. 475 ; 
Kearney v. Boston $• Worcester Railroad Co., 9 Id. 109; Hollen- 
beck v. Berkshire Railroad Co., Id. 480 ; Pennsylvania Railroad 
Co. v. Henderson, 1 P. F. Smith 322 ; Whilford v. Panama Rail- 
road Co., 23 N. Y. 470; Green v. Hudson Railroad Co., 2 
Keyes (N. Y.) 294 ; Conn. Life Ins. Co. v. N. Y. $■ N. H. 
Railroad Co., 25 Conn. 265; Eden v. Lexington Railroad Co., 
14 B. Mon. 204 ; Wenley v. Gin., Ham. $ Dayton Railroad 
Co., 1 Handy 481 ; Hyatt v. Adams, 16 Mich. 180. 

On the other hand, there is the case of Ford v. Charnal, 20 
Wend. 210, in which, however, this question was not made; but it 
has since been overruled by the New York courts (see cases cited). 
The case of James v. Christy, 18 Mo. 162, is usually cited as 
maintaining the opposite doctrine, but it will be found that the 
decision of the case turned upon a special statute of Missouri. In 
Sheeld v. Younge, 15 Ga. 349, the question was clearly made and 
decided, but none of the American cases seem to have been referred 
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to by the learned judge who delivered the opinion of the court. 
And in Sullivan v. Union Pacific Railroad Co., 3 Dillon C. C. 
Rep. 334, the circuit judge made a very vigorous assault upon the 
common-law doctrine and refused to follow it ; but this case was 
taken to the Supreme Court of the United States, and dismissed 
for want of jurisdiction, at the October term 1877 ; as no opinion 
was delivered by the court, we are unable to say whether this point 
was considered. So that there is only the Georgia case, which 
seems to directly deny the common-law doctrine. But that this 
principle or doctrine, that no such right of action existed, has been 
generally accepted in the United States, is further shown by the 
fact that in a large number of the states, such right of action is 
expressly given by legislative enactment. 

But it is urged on the part of the libellant, that whatever the 
common-law principle may be, that the civil law permitted the 
action, and that the admiralty courts of the United States are not 
bound by the decisions of the common law. The decisions of the 
federal courts are not uniform upon this point, although the 
majority of them sustain it. 

In Plummer v. Webb, Ware 69, it would seem that the direct 
question was not determined, but jurisdiction in admiralty was 
maintained by the United States district judge. The case was 
appealed to the Circuit Court, and after amendment of the libel, 
the action was dismissed by Justice Story for want of jurisdiction. 
See 4 Mason 380. 

In Crapo v. Allen, 1 Sprague 184, it was held that actions in 
admiralty, for mere personal torts, did not survive the death of the 
person injured. But in Cutting v. Seabury, 1 Sprague 522, the 
judge said it was not the settled law, that no action could be main- 
tained for damages occurring upon the death of a human being, 
and that such right ought to exist ; but the precise point was left 
undecided. It was held in the case of The Steamship City of 
Brussels, 6 Benedict 370, where a child had died from the negli- 
gence of the officers of the vessel, that this action could be main- 
tained in rem, as arising upon the contract of passage. And in 
The Sea Gull, Chase's Decisions 145, Chief Justice Chase decided 
that an action in rem could be maintained in admiralty by the 
husband for the death of his wife ; and in The Highland Light, 
Id. 150, he affirmed the same doctrine. In the latter case, the 
widow and son filed their libel in rem, to recover damages for the 
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death of the father and husband, and the same judge held, that 
while the action could not be maintained in rem, the action would 
lie in personam, and that the admiralty court had jurisdiction. 
This case seems to have been decided wholly upon the construction 
of the statute ; while the former was based entirely upon the gen- 
eral right to maintain such an action in the admiralty court. 

In Coggins v. Mary Helms, reported in 23 Int. Rev. Rec. 384, 
it was held in an action by the wife of the chief mate of a schooner, 
which was run down by a steamship, causing the death of the hus- 
band, that an action in rem would lie in the admiralty court, to 
recover damages for his death, following the decision of Chief 
Justice Chase. I find upon reference to the records of this court, 
that at the June Term 1870, the District Court dismissed the libel 
of Thomas v. Thos. Sherlock et al., which sought to recover dam- 
ages for the death of the husband of libellant, for want of jurisdic- 
tion. The case was appealed to the Circuit Court, and by consent 
of both parties the decree of the District Court was affirmed. 
There is nothing in the record, however, to show that this point 
was raised and decided. [See note, post, p. 629.] 

So far as I have been able to ascertain, these are all the cases in 
which the question at issue has been raised and determined. In 
The Steamboat Co. v. Chase, 16 Wall. 522, Justice Clifford dis- 
cusses the question, and after noticing the cases of Crapo v. Allen, 
1 Sprague 184, and The Sea Chill, Chase's Dec. 145, adds : 
" Difficulties it must be conceded will attend the solution of this 
question, but it is not necessary to decide it in this case." 

As the case at bar will probably go to the Supreme Court of the 
United States, it will be better for all parties that the appeal should 
be taken after a trial upon its merits ; I shall therefore overrule 
the exceptions to the jurisdiction of the court. 

The above opinion contains a full Dill. C. C. 334, makes a very vigorous 

and exhaustive statement of all the assult upon this doctrine. This was an 

common-law decisions upon the point action brought by the father to recover 

under consideration, and there can be damages, for the loss of services of a 

no doubt, that so far as the common law minor son, killed by negligence of 

is concerned, the decision fully sustains defendants. There was no statute in 

the principle announced in Baker v. Bol- Nebraska, where the action was brought, 

ton, 1 Camp. 493, "that no action at giving a remedy for the wrong. The 

law is maintainable against a person learned judge proceeds to discuss the 

who wrongfully causes the death of doctrine, that " in a civil court, the 

another." It is true that Judge Dillon, death of a human being cannot be com- 

in Sullivan v. Un. Pacific Railroad Co., 3 plained of as an injury;" and finally 



628 



RUSK v. STEAMBOAT CHARLES MORGAN. 



decides, that the case of Baker v. Bolton, 
was not reasoned, and ought not to be 
followed in a state where the subject 
was open for settlement ; that the rule 
itself was incapable of vindication and 
not deeply rooted in the common law; 
and that, the father could recover on 
general or common-law grounds. But 
in spite of this it must be admitted, that 
the cases in England and America 
fully sustain the statement in the opin- 
ion, that at common law the weight of 
authority is decidedly in favor of the 
rule, that the death of a human being 
cannot be complained of as an injury, 
however illogical may be the reasoning 
upon which the rule is based. 

The question, however, raised in the 
principal case is a different one, viz. : 
can damages be recovered for the wrongful 
death of a party, in a Court of Admiralty, 
independent of the statutory remedy. 

The Supreme Court of the United 
States not having yet passed upon the 
question, the ultimate determination is 
still a matter of speculation. The final 
solution of the difficulty will probably 
turn upon the view which that court 
may entertain of the origin, and extent 
of jurisdiction of the Admiralty Courts. 
As in England, the question with us is 
still a vexed one, and has to be con- 
stantly and imperfectly answered. In 
the case of The Euckers, 4 Robinson's 
Ad. R. 74, the editor says in a note : 
" It is sometimes supposed, that the 
practice of the Court of Admiralty of 
this kingdom has been derived from the 
civil law, without holding or acknow- 
ledging a common interest in the muni- 
cipal usages, customs or institution of 
our country. If the fact were as stated 
by Spelman, ' that the jurisdiction of 
the Court of Admiralty, was exercised 
by the kings of England in their house- 
hold, with the assistance of the judges 
of the common law till the reign of 
Edward 3;' it would be a sufficient 
refutation of such an hypothesis. If 
it be otherwise, however, there will 



still be abundant reason to suppose that 
the principles on which the jurisdiction 
of the admiralty was founded, were 
perfectly consonant to the principles of 
our municipal jurisprudence, and de- 
rived from the same sources. The 
Roman law afforded no model from 
which such a system could be borrowed, 
nor would it be easy to assign to it dis- 
tinctly any other foreign origin." This 
was written in 1801. The same language 
is used to-day by those who desire to 
limit the jurisdiction of the Admiralty 
Courts to the usages of the municipal 
courts of the state. As is well known, 
Mr. Justice Story, in De Lovio v. Boit, 
2 Gall. 399, decided, that the Admiralty 
Courts were governed by the rules and 
proceedings of the civil law, and that 
their jurisdiction in torts and contracts 
were co-extensive with other foreign 
maritime courts. 

And from Domat Civil Law 1550, 
and 1 McQueen 750, it appears that the 
civil law permitted such an action. 

AH the cases in which this question 
has been raised in the various District 
and Circuit Courts of the United States, 
(at least so far as they are reported), 
are referred to in the opinion. Chief 
Justice Chase seems to be the first who 
held that the Admiralty Courts had 
jurisdiction of an action to recover 
damages for the wrongful death of a 
human being ; although other judges 
had intimated that "natural equity and 
the general principles of law," were in 
favor of it. 

In The Sea Gull, Chase's Dec. 145, the 
libellant brought his action against the 
vessel to recover damages for the death 
of his wife,- occasioned by a collision. 
The objection was urged that the action 
did not survive, and that the court had 
no jurisdiction. It was held that the hus- 
band could recover in an action in rem. 
In The Highland Light, Chase's Dec. 1 50, 
the wife of a handon the vessel, who had 
been killed through the negligence of 
the engineer, sued for damages in rem. 
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The court affirmed the principle of the 
preceding case, but held that the action 
should have been brought in personam 
against the owners of the boat, follow- 
ing the Act of Congress, which pre- 
scribes certain remedies for wrongs 
sustained through the negligence of the 
officers of steam-vessels. 

In Brannick v. Sea Gull, 16 Pitts. L. 
J- 194, the wife sued in rem, for dam- 
ages for the death of her husband, and 
while navigating in a row-boat in the 
harbor of Baltimore, was killed by a 
collision with the defendant steamer. 
The same judge held that she could 
recover, and that the court had juris- 
diction. 

These cases were followed by the dis- 
trict judge of New York, in the case of 
The City of Brussels, 6 Ben. 371 ; this 
was in 1873. In The. Steamship Towanda, 
34 Leg. Int. 394, decided in Oct. 1877, 
by Circuit Judge McKennan (affirming 
the decree of District Judge Cadwal- 
ader), it was held that an action was 
maintainable in the Admiralty Courts, 
to recover damages for the wrongful 
death of a human being. It was an 
action tn rem, brought by the wife, whose 
husband had been killed in a collision 
at sea. From the agreed statement of 
facts, it appears that the steamer ran 
down the schooner, and drowned the 
chief mate, the husband of libellant ; 
"his death being the direct result of 
the negligence of the steamer in caus- 
ing the collision." The jurisdiction of 
the court in a case of this kind, was 
the sole question at issue in the Circuit 
Court. The learned judge admits that 
at common law, the weight of authority 



is against the right of action, and that 
its origin is purely statutory, but fol- 
lowing Chief Justice Chase, declines to 
be bound by the decisions of the com- 
mon law, and adds : The exercise of 
such a jurisdiction by Courts of Admi- 
ralty, is at least consonant with " natural 
equity, and the general principles of 
law, and with the benign spirit of 
English and American legislation on 
the subject." 

The unreported case of Thomas v. 
Sherlock (referred to in the opinion), 
was compromised by the payment of a 
sura of money to the libellant. In 
Benedict Adm., \ 309, it is said, " that 
causes of action for mere personal torts 
are not regarded in admiralty as sur- 
viving the death of the person injured ; 
and a state statute will not enable an 
administrator to maintain an action for 
such tort, committed on the high seas." 

We should rather hope that when the 
question comes before the Supreme 
Court of the United States, that dis- 
tinguished tribunal will find it more 
consonant with the principles of natural 
equity and justice to allow the action, 
than to follow the unreasoned decision 
of Lord Ellenbobough in Baker v. 
Bolton. 

At all events, so far, the precedents, 
with scarcely an exception, sustain the 
ruling that the action for a tort result- 
ing in death survives the person killed, 
and an action to recover damages there- 
for may be brought in a Court of Admir- 
alty, always provided that the injury 
was received at sea, or upon waters 
navigable from the sea. H. H. 



Supreme Court of Wisconsin. 
JANE WILLIAMS v. WILLIAM WILLIAMS. 

When the evidence shows that at the time of the commencement of the cohabita- 
tion and conduct, from which it is sought to prove a marriage in fact, there was 
in fact no such marriage, the mere continuance of such cohabitation and conduct, 



